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Reply To
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Honorable Don Young
House of Representatives
2331 Rayburn Building
Washington, D.C. 20515

Dear Congressman Young:

I write in response to your letter of November 19, 1999, expressing concern that the
Environmental Protection Agency (EPA) Region 10 is proposing to issue an order which would
stop the State of Alaska from issuing a prevention of significant deterioration (PSD) air quality
permit for Cominco Alaska’s Red Dog mine expansion. :

The Clean Air Act requires EPA to maintain oversight for all EPA-approved state air
programs and to intervene when the agency disagrees with a state decision. Therefore, consistent
with Section 167 of the Clean Air Act, on December 10 EPA issued an order to ADEC requiring
it not issue the Cominco permit. Despite this action, the ADEC proceeded with the permit, a
violation of CAA Section 113.

I have enclosed a copy of correspondence I sent to ADEC Commissioner Michelle Brown

outlining EPA’s concerns with the Cominco permit. Also enclosed is a copy of Section 113 and
167 of the C.AA..

I am hopeful that we will be able to engage ADEC and Cominco in discussions to resolve
this dispute in a manner that makes good environmental and economic sense. We’ll keep you
informed of our progress.

‘ If you need further information, please call me at (206) 553-1234 or have your staff call
Doug Hardesty at (206)553-6641 or Marsha Combes at (907) 271-5083.

Sincerely,

O, ozl

Chuck Clarke
Regional Administrator

Enclosures
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Aun Of OAQ-107
Michele Brown, Commissioner : o

Alaska Department of Environmental Conservation
410 Willoughby Avenue, Suite 105
Juneau, AK 99810-1795

This letter is in response to our recent meeting with Cominco Alaska Incorporated
(Cominco) regarding the Department of Environmental Conservation’s (ADEC’s) proposed draft
Permit to Construct for Cominco’s Red Dog mine site. [ would first like to thank to you and

your staff for taking the time to meet O October 21, 1999, to discuss Cominco’s Production Rate

Increase Project. I believe the meeting was successful in resolving some and clarifying all of the
issues concerning the proposed Prevention of Significant Deterioration (PSD) permit dratted by
ADEC. I am writing you {0 summarize our current position on each issue in hopes that we can
quickly find a solution agreeable to everyone. As we discussed in that meeting, we have been
able to narrow the discussions to what [ see as five distinct issues. Each of these issues is
reviewed below including the understanding I have based on our last meeting.

ISSUE #1: What is U.S. Environmental Protection Agency’s (EPA’s) role in the PSD
permitting process in Alaska? -

During the meeting both ADEC and Cominco questioned EPA’s role in ADEC-issued
PSD permits, noting that EPA should not be involved unless the State’s decision is erroneous Or
arbitrary. We disagree and strongly believe that EPA has a statutorily mandated role in the PSD
permitting process in Alaska and in the rest of the nation. As explained below and
communicated during our meeting, we believe ADEC’s conclusions are not supported by the
record and are therefore arbitrary and rroneous.

As outlined later in this letter, the Cominco permit as proposed does not comply with the
PSD provisions of the Clean Air Act. Section 167 of the Act, 42 U.S.C. § 7477, provides EPA
with the.authority to act in precisely this kind of situation. Specifically, Section 167 provides
that the Administrator shall take such measures, including issuance of an order, as necessary 1o
prevent the construction or modification of a major emitting facility which does not conform t0
the requirements of Part C of the Act. Additionally, it is the Agency’s policy that when a
regional office determines that a permitting authority is likely to grant an improper permit, the
appropriate{esponse is to issue a section 167 order demanding that the permit not be issued. In
this instance, because the proposed permit would allow Cominco to construct a major source
without requiring BACT it is entirely appropriate for EPA to exercise its statutory authority.
Contrary to Cominco’s arguments on this point, there is no relevant case law supporting the
proposition that EPA’s involvement prior to the issuance of the PSD permit is inappropriate.
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installed on the units. I made this proposal in an effort to reduce the areas of disagreement
petween Cominco and EPA since this could oJiminate further discussions of what constitutes
BACT for unit MG-5 and avoid further debate on the need to install BACT on the remaining
generating units. To that end, I propose that Cominco document that emissions from these ¢
engines would remain under the emissions cap. Refurbishment of the generating units with the -
Low-NO, technologies may occur on a staggered basis as opposed to immediate inStallation upon
the issuance of the PSD permit. If this approach is not implemented, then EPA's position

remains that BACT is required for MG-1, MG-3, MG-4, MG-3 and MG-17.

. ISSUE #4: Is'Cominco’s ambient air boundary clearly defined, and sufficiently controlled
. to preclude public access and are off-duty workers adequately protected?

My staff has conducted 2 preliminary review of the information provided, which included
a better description of the boundary and the plan t0 restrict public access. We're continuing to
evaluate this information and hope to discuss this in more detail with your staff soon.

ISSUE #5: Is the PM-10 increment on the haul road being adequately protected and what
measure must be taken to insure that protection? e

The ADEC has proposed 10 require Cominco to implement periodic monitoring of visible
emissions from the roadway in order (0 verify that PM-10 from the road is adequately controlled.
From discussions with ADEC personnel, it is the understanding of my staff that the intent was 10
monitor the visible emissions which result from 2 truck passing a given point and that the
monitoring would last from the first moment visible emissions were observed and continue until
no visible emissions are observed. If this understanding is correct, I believe EPA can accept this
periodic vmonitoring for visible emissions. The permit should more specifically define the
duration of the observation including the criteria for when to begin and end the observation.

Currently the draft Permit does require ambient monitoring for PM-10 be conducted by
Cominco. EPA has previously stated its concerns regarding the jssessment of PM-10 emissions
from the road in the draft permit. Given these concerns and the fact that the modeled results are
very near levels of regulatory concern, I believe it is imperative that Cominco verify that the
emissions from the roadway do not impact the ambient air in excess of the allowable levels. In
order to accomplish this, ambient PM-10 monitoring is essential. :

Summary
I hope this furthers our Agency’'s mutual desire to resolve this matter in a timely and

effective manner. I look forward to our continued collaboration.

Sincerely.

Chuck Findley
Deputy Regional Administrator
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effects from exposure to hazardous subsiances considering
such alternative approaches as the lifetime risk of cancer
or other effects to the individual or individuais most ex-
posed to emissions from a source or sources on both an
actual and worst case basis. the range of such risks, the
total number of health effects avoided by exposure reduc-
tions, effluent standards. ambient standards. exposures
standards, acceptanle concentration levels, tolerances and
other environmental criteria. reductions in the number of
persons exposed at various levels of risk. the incidence of
cancer, and other pubiic health factors:

“(3) methods to reflect uncerzainties in measursment
and estmation technigues. the 2xistence of svnergistic or
antagnnistic affects among hazardous substances. the accu-
racy of extrapolating human health risks from animal
exposure data. and the existence of unguantified direct or
indirect effects on human heaith in risk assessment stud-
ies:

“(4) risk management policy issues including the use of
lifetime cancer risks to individuals most exposed. incidence
of cancer, the cost and technicai feasibility of exposure
reduction measures and the use of site-specific actual
exposure information in setting emissions standards and
other limitations applicable to sources of exposure to haz-
ardous substances: and

“(5) and comment on the degree to which it is possible
or desirable to develop a consistent risk assessment meth-
odology, or a consistent standard of acceptable risk, among
various Federal programs.

*“(c) Membership.—Such Commission shall be composed
of ten members who shall have knowiedge or experience in
fields of risk assessment or risk management. including three
members to be appointed by the President, two members to
be appointed by the Speaker of the House of Representa-
tives, one member to be appointed by the Minority Leader of
the House of Representatives, two members tw be appointed
by the Majority Leader of the Senate, one member to be
appointed by the Minority Leader of the Senate, and one
member to be appointed by the President of the National
Academy of Sciences. Appointments shall be made not later
than 18 months after the date of enactment of the Clean Air
Act Amendments of 1990 [Nov. 13, 1990).

*(d) Assistance from agencies.—The Administrator of
the Environmental Protection Agency and the heads of all
other departments. agencies. and inswrumentalities of the
executive branch of the Federal Government shall. to the
maximum extent practicable, assist the Commission in gath-
ering such information as the Commission deems necessary
to carry out this section subject to other provisions of law.

“(e) Staff and contracts.—

*“(1) In the conduct of the study required by this sec-
tion. the Commission is authorized to contract (in accor-
dance with Federal contract law) with nongovernmental
entities that are competent to perform research or investi-
gations within the Commission's mandate. and to hold
public hearings, forums. and workshops to enable full
public participation.

*(2) The Commission may appoint and fix the pay of
such staff as it deems necessarv in accordance with the
provisions of title 3, United States Code (Title 5. Govern-
ment Organization and Employees]. The Commission may
request the temporary assignment of personnel from the
Environmental Protection Agency or other Federal agen-
cies.

“(3) The members of the Commission who are not
officers or empioyees of the United States, while attending
conferences or meetings of the Commission or while other-
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wise serving at the request of the Chair, shall be enttled
to receive compensation at a rate not in excess of the
maximum rate of pay for Grade GS-18. as provided in the
General Schedule under section 5332 of title 5 of the
United States Code [section 3332 of Title 3], including
travel tme. and while away from their homes or regular
places of ousiness they may be allowed travel expenses.
including per diem in lieu of subsistence as authorized by
law for persons in.the Government service empioved inter-
mittently.
*(f) Report.—A report containing the results of all Com-
ission studies and investigations under this section. togeth-
er with any appropriate legislative recommendations or ad-
ministrative recommendations. shall be made available to the
puplic for comment not later than 42 months after the date of
enactment of the Clean Air Act Amendments of 1990 [Nov.
15. 1990] and shall be submitted to the President and to the
Congress not later than 4& months after such date of enact-
ment. In the report. the Commission shall make recommen-
dations with respect to the appropriate use of risk assess-
ment and risk management in Federal regulatery-programs
to prevent cancer or other chronic health effects which may
result from exposure to hazardous substances. The Commis-
sion shall cease to exist upon the date determined by the
Commission. but not iater than 9 months after the submis-
sion of such report.
*(g) Authorization.—There are authorized to be approp-
riated such sums as are necessary to carry out the activities
of the Commission established by this section.”

§ 7413.

Federal enforcement
[CAA § 113]

(a) In general

(1) Order to comply with SIP

Whenever, on the basis of any information avail-
able to the Administrator. the Administrator finds
that any person has violated or is in violadon of any
requirement or prohibition of an applicable imple-
mentation plan or permit. the Administrator shall
notify the person and the State in which the plan
applies of such finding. At any tme after the
expiration of 30 days following the date on which
such notice of a violation is issued. the Administra-
tor may, without regard to the period of violation
(subject to section 2462 of Title 28)—

(A) issue an order reguiring such person to
comply with the requirements or prohibitions of
such plan or permit,

(B) issue an administrative penalty order in
accordance with subsection (d) of this section. or

(C) bring a civil acton-in accordance with sub-
secton (b) of this section.

(2) State failure to enforce SIF or permit pro-
gram

Whenever, on the basis of informadon available to
the Administrator, the Administrator finds that vio-
lations of an applicable implementation plan or an
approved permit program under subchapter V of
this chapter are so widespread that such violations
appear to result from a failure of the State in which
the plan or permit program applies to enforce the
plan or permit program effectively, the Administra-
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tor shall so notify the State. In the case of a permit
program. the notice shall be made in accordance
with subchapter V of this chapter. If the Adminis-
trator finds such failure extends bevond the 30th
day after such notice (90 days in the case of such
permit program), the Administrator shall give pub-
lic notice of such finding. During the period begin-
ning with such public notice and ending when such
State satisfies the Administrator that it will enforce
such plan or permit program (herearter referred to
in this section as “period of federallv assumed en-
forcement”;. the Administrator may enforce any
requirement or prohibition of such piar or permit
program with respect to any person hy—
(A) issuing an order requiring such person to
comply with such requirement or prohibition.
(B) issuing an administrative penalty order in
accordance with subsection (d) of this section. or
(C) bringing.a civil action in accordance with
subsection (b of this section.

(3) EPA enforcement of other requirements

Except for a requirement or prohibition enforce-
able under the preceding provisions of this subsec-
tion. whenever, on the basis of any information
available to the Administrator. the Administrator
finds that any person has violated, or is in violaton
of, any other requirement .or prohibition of this
subchapter, section 7603 of this title. subchapter
IV-A. subchapter V, or subchapter VI of this. chap-
ter, including, but not limited to, a requirement or
prohibition of any rule, plan, order. waiver. or per-
mit promulgated, issued. or approved under those
provisions or subchapters, or for the payment of
any fee owed to the United States under this chap-
ter (other than subchapter II of this chapter), the
Administrator may—

(A) issue an administrative penalty order in
accordance with subsection (d) of this section.

(B) issue an order requiring such person to
comply with such requirement or prohibition,

(C) bring a civil action in accordance with sub-
section (b) of this section or section 7605 of this
title, or

(D) request the Attorney General to commence
a criminal action in accordance with subsection (¢)
of this section.

($) Requirements for orders

An order issued under this subsection tother than
an order relating to a violation of section 7412 of
this -title) shall not take effect until the person to
whom it is issued has had an opportunity to confer
with the Administrator concerning the alleged viola-
tion. A copy of any order issued under this subsec-
tion shall be sent to the State air pollution control
agency of any State in which the violation occurs.
Any order issued under this subsection shall state
with reasonable specificity the nature of the viola-
tion ‘and specify a time for compliance which the
Administrator determines is reasonable. taking into
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account the seriousness of the violation and any
good faith efforts to comply with applicable require-
ments. In any case in which an order under this
subsection (or notice to a violator under paragraph
(1)} is issued to a corporation. a copy of such order
(or notice) shall be issued to appropriate corporate
officers. An order issued under this subsection
shall require the person to whom it was issued to
comply with the requirement as expeditiously as
practicable. but in no event longer than one year
after the date the order was issued. and shall be
nonrenewable. No order issued under this subsec-
tion shall prevent the State or the Administrator
from assessing any penalties nor otherwise affect or
limit the State’s or the United States authority to
enforce under other provisions of this chapter. nor
affect any person’s ooligations to comply with any
section of this chapter or with a term or condition of
any permit or applicable implementation plan pro-
muigated or approved under this chapter.

(3) Failure to comply with new source require-
ments

Whenever. on the basis of any available informa-
tion. the Administrator finds that a State is not
acting in compliance with any requirement or prohi-
bition of the chapter relating to the construction of
new sources or the modification of existing sources,
the Administrator may—

(A) issue’an order prohibiting the construction
or modification of any major stationary source in
any area to which such requirement applies;!

(B) issue an administrative penalty order in
accordance with subsection (d) of this section. or

(C) bring a civil action under subsection (b) of
this section.

Nothing in this subsection shall preclude the United

‘States from commencing a criminal action under

‘subsection (c) of this section at any time for any

such violation. .
(b) Civil judicial enforcement

The Administrator shall. as appropriate, in the case
of any person that is the owner or operator of an
affected source. a major emitting facilicy, or a major
stationary source, and may, in the case of any other
person. commence a civil action for a permanent or
temporary injunction. or to assess and recover a civil
penalty of not more than $25.000 per day for each
violation, or both, in any of the following instances:

(1) Whenever such person has violated. or is in
violation of. any requirement or prohibition of an
applicable implementation plan or permit. Such an
action shall be commenced () dufing any period of
federally assumed enforcement. or (B) more than 30
days following the date of the Administrator's notifi-
cation under subsection (a)(1) of this section that
such person has violated, or is in violation of, such
requirement or prohibition.

(2) Whenever such person has violated, or is in
violadon of, any other requirement or prohibition of
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this subchapter, section 7603 of this dtle, subchap-
ter IV-A. subchapter V, or subchapter VI of this
chapter. including, but not limited to. a requirement
Or prohibition of any rule, order, waiver or permit
promulgated. issued, or approved under this chap-
ter. or for the payment of any fee owed the United
States under this chapter (other than subchapter II
of this chapter,.

(3) Whenever such Person attemnts to construct
or modifr a major stationary source in any area
with respect to which a finding under subsection
fa)(3) of this section has been made.

Any action under this subsection may be brought in
the district court of the United States for the district
in which the violation is alleged to have oceurred, or is
oceurring, or in which the defendant resides. or where
the defendant’s principal place of business is located.
and such court shall have Jurisdiction to restrain such
violation. to require compliance, to assess such civil
penalty, to collect any fees owed the United States
under this chapter (other than subchapter II of this
chapter) and any noncompliance assessment and non-
payment penalty owed under section 7420 of this title,
and to award any other appropriate relief. Notice of
the commencement of such acton shall be given to the
appropriate State air poilution control ageney. In the
case of any action brought by the Administrator under
this subsection. the court may award costs of litigation
(including reasonable attorney and expert witness
fees) to the party or parties against whom such action
was brought if the court finds that such action was
unreasonable,

(c) Criminal penalties

(1) Any person who knowingly violates any require-
ment or prohibition of an applicable implementation
pian (during any period of federally assumed enforce-
ment or more than 30 days after having been notified
under subsection (a)(1) of this section by the Adminis-
trator that such person is violating such requirement
or prohibition). any order under subsection (a) of this
section, requirement or prohibition of section 7411(e)
of this title (relating to new source performance stan-
dards). section 7412 of this title, section 7414 of this
tile trelating to inspections. etc.}, section 7429 of this
title (relating to solid waste combustion), section

T475(a) of this title (relating to preconstructon re--

quirements), an order under section 7477 of this title
(relating to preconsmruction requirements), an order
under section 7603 of this title (relating to emergency
orders). section 7661aca) or T661bic) of this title (relat-
ing to permits). or any requirement or prohibition of
subchapter V-3 of this chapter (relating to acid
deposition control), or subchapter VI of this chapter
(relating to stratospheric ozone control). including a
requirement of any rule, order, waiver. or permit
promulgated or approved under such sections or sub-
chapters. and including any requirement for the pay-
ment of any fee owed the United States under this
chapter (other than subchapter II of this chapter)
shall. upon conviction, he punished by a fine pursuant
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to Title 18, or by imprisonment for not to exceed 5
years. or both. If a convietion of any person under
this paragraph is for a violation committed after a
first conviction of such person under this paragraph.
the maximum punishment shall be doubled with re-
Spect to both the fine and imprisonment.

(2) Any person who knowingiv—

(A) makes anv false marterial stalement. repre-
sentation, or certification in. or omits material infor-
mation from, or knowingiy alters. conceals, or fails
to file or maintain any notice, applicaton, record,
report, plan, or other document required pursuant
to this chapter to be either filed or maintained
(whether with respect to the requirements imposed
by the Administrator or by a State);

(B) fails to notify or report as required under
this chapter: or '

(C) falsifies. tampers with. renders inaccurate, or
fails to install any monitoring device or method
required to be maintained or followed under this
chapter *

shall, upon conviction, be punished by a fine pursuant
to Title 18. or by imprisonment for not more than 2
vears, or both. If a conviction of any person under
this paragraph is for a violation committed after a
first conviction of such person under this paragraph.
the maximum punishment shall. be doubled with re-
spect to both the fine and imprisonment.

(3) Any person who knowingiy fails to pay any fee
owed the United States under this subchapter, sub-
chapter III. IV-A. V. or VT of this chapter shall. upon
conviction, be punished by  fine pursuant to Title 18,
or by imprisonment for not more than 1 vear. or both.
If a conviction of any person under this paragraph is
for a violation committed after a first convicdon of
such person under this paragraph. the maxdimum pun-
ishment shall be doubled with respect to both the fine
and imprisonment. ‘

(4) Any person who negligently releases into the
ambient air any hazardous air pollutant listed pursu-
ant to section 7412 of this title or any extremely
hazardous substance listed pursuant to section
11002(a)(2) of this title that is not listed in section 7412
of this title, and who at the time negligently places
another person in imminent danger of death or serious
bodily injury shall. upon convietion, be punished by a
fine under Title 18, or by imprisonment for not more
than 1 year, or both. If a conviction of any person
under this paragraph is for a violation committed after
a first conviction of such person under this paragraph,
the maximum punishment shall be doubled with re-
spect to both the fine and imprisonment.

(3)(A) Any person who knowingly releases into the
ambient air any hazardous air pollutant listed pursu-
ant to section 7412 of this title or any extremely
hazardous substance listed pursuant to section
11002(a)(2) of this title that is not listed in section 7412
of this title, and who knows at the time that he
thereby places another person in imminent danger of
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death or serious bodily injury shall, upon conviction,
be punished by a fine under Title 18. or by imprison-
ment of not more than 15 vears, or both. Any person
committing such violation which is an organization
shall. upon conviction under this paragraph. be subject
to a fine of not more than 51,000,000 for each violation.
If a conviction of any person under this paragraph is
for a violation committed after a first conviction of
such person under this paragraph. the maximum pun-
ishment shall be doubled. with respect to both the fine
and imprisonment. For any air pollutant for which
the Administrator has set an emissions standard or
for any source for which a permit has been issued
under subchapter V of this chapter. a release of such
pollutant in accordance with that standard or perrnit
shall not constitute a violation of this paragraph or
paragraph (4).

(B) In determining whether a defendant who is an
individual knew that the violation placed another per-
son in imminent danger of death or serious bodily
injury—

(i) the defendant is responsible only for actual
awareness or actual belief possessed: and

(i) knowledge possessed by a person other than
the defendant, but not by the defendant. may not be
attributed to the defendant:

except that in proving a defendant’s possession of
actual knowledge, circumstantial evidence may be
used. including evidence that the defendant took affir-
mative steps to be shielded from relevant information.

(C) It is an affirmative defense to a prosecution
that the conduct charged was freely consented to by
the person endangered and that the danger and con-
duct charged were reasonably foreseeable hazards
of—

(i) an occupation, a business. or a proiession; or

(ii) medical treatment or medical or scientific
experimentation conducted by professionally ap-
proved methods and such other person had been
made aware of the risks involved prior to giving
consent.

The defendant may establish an affirmative defense
under this subparagraph by a preponderance of the
evidence.

(D) All general defenses, affirmative defenses, and
bars to prosecution that may apply with respect to
other Federal criminal offenses may apply under sub-
paragraph (A) of this paragraph and shall be deter-
mined by the courts of the United States according to
the principles of common law as they may be inter-
preted in the light of reason and experience. Con-
cepts of justification and excuse applicable under this
section may be developed in the light of reason and
experience.

(E) The term “organization” means a legal entity,
other than a government, established or organized for
any purpose. and such term includes a corporation,
company. association. firm, partnership, joint stock

42 § 7413
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company. foundation, institution, trust. society. union,
or any other association of persons.

(F) The term “serious bodily injury” means bodily
injury which involves a substantial risk of death. un-
consciousness. extreme physical pain. protracted and
obvious disfigurement or protracted loss or impair-
ment of the function of a bodily member. organ, or
mental faculty.

(6) For the purpose of this subsection. the term
“person” includes. in addition to the entities referred
to in section 7602te} of this title, any responsible
corporate officer.

(d) Administrative assessment of civil penalties

(1) The Administrator may issue an administrative
order against any person assessing a civil administra-
tive penalty of up to $25.000, per day of violation,
whenever, on the basis of any available information,
the Administrator finds that such person—

(A) has violated or is violating any reguirement
or prohibition of an applicable impiementation plan
(such order shall be issued (i) during any period of
federally assumed enforcement. or (ii) more than
thirty days following the date of the Administrator's
notification under subsection (a)(1) of this section of
a finding that such person has violated or is violat-
ing such requirement or prohibition): or
(B) has violated or is violating any other require-
ment or prohibition of this subchapter or subchap-
ter III. IV-A. V. or VI of this chapter. including,
but not limited to. a requirement or prohibition of
any rule. order, waiver, permit, or plan promulgat-
ed. issued. or approved under this chapter. or for
the payment of any fee owed the Uniteg States
under this chapter (other than subchapter II of this
chapter); or
(C) attempts to construct or modify a major sta-
tionary source in any area with respect to which a
finding under subsection (a)(5) of this section has
been made.
The Administrator's authority under this paragraph
shall be limited to matters where the toral penalty
sought does not exceed $200.000 and the first alleged
date of violation occurred no more than 12 months
prior to the initiation of the administrative action,
except where the Administrator and the Attorney
General jointly determine that a matter invoiving a
larger penaity amount or longer period of violation is
appropriate for administrative penalty action. Any
such determination by the Administrator and the At-
torney General shall not be subject to judicial review.

(2)(A) An adminisorative penalty assessed under
paragraph (1) shall be assessed by the Administrator
by an order made after opportunity for a hearing on
the record in accordance with sections 534 and 536 of
Tide 5. The Administrator shall issue reasonable
rules for discovery and other procedures for hearings
under this paragraph. Before issuing such an order,
the Administrator shall give written notice to the
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person to be assessed an administrative penalty of the
Administrator’s proposal to issue such order and pro-
vide such person an opportunity to request such a
hearing on the order. within 30 days of the date the
notice is received by such person.

(B) The Administrator may compromise. modify, or
remit. with or without conditions, any administrative
penalty which may be imposed under this subsection.

(3) The Administrator may implement. after consul-
tation with the Attorney General and the States. a
field citation program through regulations establishing
appropriate minor violations for which field citations
assessing civil penalties not to exceed $3.000 per dayv
of violation may be issued by officers or emplovees
designated by the Administrator. = Any person to
whom a fleld citation is assessed may, within a reason-
able time as prescribed by the Administrator through
regulation. elect to pay the penalty assessment or to
request a hearing on the field citation. If a request
for a hearing is not made within the time specified in
the regulation. the penalty assessment in the field
citation shall be final. Such hearing shall not be
subject to section 334 or 558 of Title 5. but shall
provide a reasonable opportunity to be heard and to
present evidence. Payment of a civil penalty required
by a fleld citation shall not be a defense to further
enforcement by the United States or a State to cor-
rect a violation. or to assess the statutorv maximum
penalty pursuant to other authorities in the chapter, if
the violation continues.

(4) Any person against whom a civil penalty is
assessed under paragraph (3) of this subsection or to
whom an administrative penaity order is issued under
paragraph (1) of this subsection may seek review of
such assessment in the United States District Court
for the District of Columbia or for the district in which
the violation is alleged to have occurred. in which such
person resides. or where such person's principal place
of business is iucated. by filing in such court within 30
days following the date the administrative penalty
order becomes final under paragraph (2). the assess-
ment becomes final under paragraph (3), or a final
decision following a hearing under paragraph (3) is
rendered. and by simultaneously sending a copy of the
filing by certified mail to the Administrator and the
Attorney General. Within 30 days thereafter, the
Administrator shall file in such court a certified copy.
or certified index. as appropriate. of the record on
which the administrative penalty order or assessment
was issued. Such cowrt shall not set aside or remand
such order or assessment unless there is not substan-
tial evidence in the record. taken as a whole, to
support the finding of a violation or unless the order
or penalty assessment constitutes an abuse of discre-
tion. Such order or penalty assessment shall not be
subject to review by anv court except as provided in
this paragraph. In any such proceedings. the United
States may seek to recover civil penalties ordered or
assessed under this section.
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(5) If any person fails to pay an assessment of a
civil penalty or fails to comply with an administrative
penalty order—

(A) after the order or assessment has become
final. or
(B) after a court in an action brought under
paragraph (4) has entered a final judgment in favor
of the Administrator.
the Administrator shall request the Attorney General
to bring a civil action in an appropriate district court
to enforce the order or to recover the amount ordered
or assessed (plus interest at rates estabiished pursu-
ant 1o section 6621(a)(2) of Titie 26 from the date of
the final order or decision or the date of the final
judgment. as the case may be). In such an action, the
validity. amount. and appropriateness of such order or
assessment shall not be subject to review. Any per-
son who faiis to pay on a timely basis a civil-penalty
ordered or assessed under this section shall be re-
quired to pay. in addition to such penalty and interest.
the United States enforcement expenses. including but
not limited to attorneys fees and costs incurred by the
United States for collection proceedings and a quar-
terly nonpayment penalty for each quarter during
which such failure to pay persists. Such nonpayvment
penalty shall be 10 percent of the aggregate amount of
such person’s outstanding penalties and nonpayment
penalties accrued as of the beginning of such quarter.

(e) Penalty assessment criteria

(1) In determining the amount of any penalty to be
assessed under this section or section 7604(a} of this
title. the Administrator or the court. as appropriate,
shall take into consideration ‘in addition to such other
factors as justice may require) the size of the busi-
ness. the economic impact of the penalty on the busi-
ness. the violator's full compliance history and good
faith efforts to comply, the duration of the violation as
established by any credible evidence (including evi-
dence other than the applicable test method), payment
by the violator of penalties previousiyv assessed for the
same violation. the economic benesit of noncompliance,
and the seriousness of the violation. The court shall
not assess penalties for noncompliance with adminis-
trative subpoenas under section T607(a) of this title. or
actions under section 7414 of this title. where the
violator had sufficient cause to violate or fail or refuse
to comply with such subpoena or action.

(2) A penalty may be assessed for each day of
violation. For purposes of determining the number of
days of violation for which a penalty may be assessed
under subsection (b) or (d)(1) of this section. or section
7604(a) of this title. or an assessment may be made
under section 7420 of this title, where the Administra-
tor or an air pollution control agency has notified the
source of the violation, and the plaintiff makes a prima
facie showing that the conduct or events giving rise to
the violation are likely to have continued or recurred
past the date of notice. the davs of violation shall be
presumed to include the date of such notice and each
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and every day thereafter unil the violator establishes
that continuous compliance has been achieved, except
to the extent that the violator can prove by a prepon-
derance of the evidence that there were intervening
days during which no violation occurred or that the
violation was not continuing in nature.

(f) Awards

The Administrator Tay pay an award. not to exceed
$10.000. to any person whe furnishes information or
services which lead to 2 criminal conviction or a
judicial or administrative cji] penalty for any violation
of this subchapter or subchapter II], [V-A V. or VI of
this chapter enforced under thjs section. Such pay-
. ment is subject to available appropriations for such

or renders service in the performance of an official
duty is ineligible for Payment under this subsection.
The Administrator may. by regulation, preseribe addi-
tional criteria for eligibilizy for such an award.

fg) Settlgments; public participation
+. At least 30 days before 2 consent order or settle-
ment agreement of any kind under this chapter to

the Attorney General, as appropriate, shall promptly

consider any such written comments and may with- -

draw or withhold his consent to the proposed order or
3greement if the comments disclose facts or consider-
mon§ which indicate that such consent is inappropri-

) Operator
For purposes of the Provisions of this section and
*cdon 7420 of this title, the term “operator”, ag used
Such provisions, shall include any person who is
or management personnel or a corporate officer.
© Xeept in the case. of knowing and willfu} vioiations,
ch term shall por include any person who is a
Borary engineer or technician responsibie for the
ération, maintenance. repair, or monitoring of
Wpment and facilities and who often has superviso-
and training duties but who is not senior manage-

EEE————
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normal activities and who is not a part of senior
management personne] or g corporate officer, Except
in the case of knowing and willful violations, for
purposes of paragraphs (1), (2), (3), and (5) of subsec-
tion (c) of this section the term “a person” shall not
include an employee who is carrying out his normal
acuvities and who is acung under orders from the

(July 14, 1935, ¢. 360, Title L. § 113. as addeg Dec. 31. 1970.
Pub.L. 91-504, § 4(a), 84 Stat. 1686, and amended Nov. 18.
1971, Pub.L. 92-157. Title IIL. § 302(bs. (e 35 Stat. 464;
June 22, 1974, Pup.L. 93-319. § 6la)x1) to (3), 88 Stat. 259;
Aug. 7. 1977, Pub.L. 95-95, Tie L §§ 111. 112a), 91 Stat,
704. 703: Nov. 16, 1977, Pub.L. 95-19¢. § 14(an10) to (21),
(bi1), 91 Stat. 1400, 1404; July 17, 1981, Pub.L. 97-23. § 2,
95 Stat. 139: Nov. 15, 1990, Pub.L. 101-549, Title VIL § 701,

. 104 Stat. 2672)

1 S0 in original. The semicolon probebly shouid be a comma.
2 So in originai. Probabiy should be followed by a comma.

- HISTORICAL AND STATUTORY NOTES

" Revision Notes and Legislative Reports

1970 Acts

House Report No. 91-1146 and Conference Report No.
91-1783. see 1970 U.S. Code Cong. and Adm. News, p. 3356.

1971 Acts

House Report No. 92-258 and House Conference Report
No. 92-378, see 1971 U.S, Code. Cong. and Adm. News, p.
1610. '

1974 Acts '

House Report No. 93-1013 and Conference Report No.
93-1085. see 1974 US. Code Cong. and Adm, News, p. 3281.

1977 Acts

House Report No, 95-294 and House Conference Report
No. 95-584. see 1977 US. Code Cong. and Adm, News, p.
1077, .

House Report No. 95-338. see 1977 US. Code Cong. and
Adm. News, p. 3648,

1981 Acts ’

House Report No. 97-12; and House Conference Report
No. 97-161, see 1981 U.S, Code Cong. and Adm. News, p. 36.

1990 Acts :

Senate Report No. 101-228, House Conference Report No.
101-952. and Statement by President. see 1990 US. Code
Cong. and Adm. News, p. 3385.

Codifications

Section was formerly classified to section 1857c~8 of this
title,
Effective Dates

1990 Acts

Amendment by Pyb.[; 101-349 effective Nov. 15. 1990,

eéxcept as otherwise provided, see section 711(b) of Pub.L.
101349, set out as a noge under section 7401 of this title,

Amendment by Pup.L. 95-95 effective Aug. 7, 1977, except
as otherwise expressly provided, see section 406(d) of Pub.L.
95-93, set out as a note under section 7401 of this title.

Transfer of Functions

The Federal Power Commission was terminated and its
functions. personnel, property, funds, ete. were transferred

to the Secretary of Energy (except for certain functions

42 §7413
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which were transferred to the Federal Energy Regulatory

Commission) by sections 7151(b), T171(a), 7172(a), 7291, and set forth in this subsection, or who s subject to any

: 7293 of this title. requirement of this chapter (other than a manufac-

' Savings Provisions turer subject to the provisions of section 7525(c) or
7542 of this title with respect to a provision of

Suits, actions or proceedings commenced under this chap- / ) : 1 0
i - 15, 1990, not to abate by reason subchapter IT of this chapter) on a one-time, period-
ic or continuous basis to—

of the taking effect of amendments by Pub.[. 101-549,
except as ntherwise provided for, see section T11(a) of Pub,[, (A) establish and maintain such records:
101549, set out as a note under section 7401 of this title. (B) make such reports:

- — ey
F———

may have information necessary for the purposes

s 4o ag——
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Suits, actions, and other proceedings lawfully commenced

the enactment of Pub.L. 95-95 [Aug. 7, 1977], not to abate by
reason of the taking erfeet of Pub.L. 95-95, see section 406(a)
of Pub.L. 95-95, et out as an Effective Date of 1977 Acts
naote under section 7401 of this title.

Short Title

1981 Amendments

Citation of Pub.L, 97-23, which enacted subsec. (e) of this
section, as the “Stee] Industry Compliance Extension Act of
1981", see section | of Pub.L. 97-23, set out as a note under
section 7401 of this title.

Modification or Rescission of Rules, Regulations, Orders,
Detenninations. Contracts, Certifications, Authoriza-
tions, Delegations, and Other Actions

All rules, regulations, orders, determinations, contraets,
certifieations, izati {

in full force and effect until modified or rescinded in accor-

dance with Act July 14, 1955, as amended by Pub.L. 95-95

[this chapter], see section 406(b) of Pup.L,. 95-95. set out as

an Effective Date of 1977 Acts note under section 7401 of

this title.

§ 7414, Recordkeeping,
ing, and entry

[CAA § 114]

(a) Authority of Administrator or authorized rep-
resentative

For the purpose (i) of developing or assisting in the

development of any implementation plan under section

7410 or section 7411(d) of this title, any standard of

performance under section 7411 of this title, any emis-

sion standard under section 7412 of this title, or any

inspections, monitor-

New motor vehicle engines)—

(1) the Administrator may require any person
who owns or operates any emission source, who
Mmanufactures emission control equipment or pro-
Cess equipment, who the Administrator believes

(C) install, use, and maintain such monitoring
equipment. and use such audit procedures, or
methods:

(D) sample such emissions (in accordance with
such procedures or methods. at such locations, at
such intervals, during such periods and in such
manner as the Administracor shall preseribe):

(E) keep records on control equipment param-
eters. production variables or other indirect dara
when direct monitoring of emissions is Impraeti-
cal: =

(F) submit compliance certifications in accor-
dance with subsection (a)(3) of this section: ang

(G) provide such other information as the Ag-
ministrator may reasonably require; and
(2) the Administrator or his authorized represen-

tative, upon presentation of his credentials—
(A) shall have a right of entry to, upon, or
through any premises of such person or in which
any records required to be maintained under
Paragraph (1) of this secdon are located. and
(B) may at reasonable times have access to
and copy any records, inspect any monitoring
equipment or method required under paragraph
(1), and sample any emissions which such person
is required to sample under paragraph (1).*
(3) The? Administrator shall in the case of any
person which is the owner or operator of a major
stationary source, and may, in the case of any
other person, require enhanced monitoring and
submission of compliance certifications, Compli-
ance certifications shall inelude (A) identification of
the applicable requirement that is the hasis of the
certification. (B) the method used for determining
the compliance status of the source, (C) the compli-
ance status, (D) whether compliance is continuous
or intermittent, (E) such other facts as the Admin-
istrator may require.  Compliance certifications
and monitoring data shall be subject to subsection
(c) of this section, Submission of a compliance cer-
tification shall in ng way limit the Administrator's
authorities to investigate oy otherwise implement
this chapter. The Administrator shall promulgate
rules to provide guidance and to implement this
Paragraph within 2 years after November 15. 1990,
(b) State enforcement

(1) Each State may develop and submit to the
Administrator a procedure for carrying out this see-
ton in such State. If the Administrator finds the

State procedure is adequate, he may delegate to such
State any authority he has to CaITy out this section,
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purposes, and may contain air quality increments.
emission density requirements, or other measures.

(e) Area classification plan not required

With respect to any air pollutant for which a nation-
al ambient air quality standard is established other
than sulfur oxides or particulate matter, an area clas-
sification plan shall not be required under this section
if the implementation plan adopted by the State and
submitted for the Administrator’s approval or promul-
gated by the Administrator under section 7410(c) of
this title contains other provisions which when consid-
ered as a whole, the Administrator finds will carry out
the purposes in section 7470 of this title at least as
effectively as an area classification plan for such pollu-
tant. Such other provisions referred to in the preced-
ing sentence need not require the establishment of
maximum allowable increases with respect to such
pollutant for any area to which this section applies.

(f) P¥I-10 increments

The Administrator is authorized to substitute, for
the maximum allowable increases in particulate mat-
ter specified in section 7473(b) of this title and section
7475(d)(2)(C)(iv) of this title, maximum allowable in-
creases in particulate matter with an aerodynamic
diameter smaller than or equal to 10 micrometers.
Such substituted maximum allowable increases shall
be of equal stringency in effect as those specified in
the provisions for which they are substituted. Until
the Administrator promulgates regulations under the
authority of this subsection, the current maximum
allowable increases in concentrations of particulate
matter shall remain in effect.
(July 14. 1953, c. 360, Title I. § 166, as added Aug. 7, 1977,
Pub.L. 95-95, Title I, § 127(a), 91 Stat. 739. and amended
Nov. 15. 1990, Pub.L. 101-549, Title I. § 105(bj, 104 Stat.
2462.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1977 Acts

House Report No. 95-294 and House Conterence Report
No. 95-364. see 1977 U.S. Code Cong. and Adm. News, p.
1077.

1990 Acts

Senate Report No. 101-228, House Conference Report No.
101-952. and Statement by President. see 1990 U.S. Code
Cong. and Adm. News, p. 3385.

Effective Dates

1990 Acts

Amendment by Pub.L. 101-349 effective Nov. 15, 1990,
except as otherwise provided. see section 711(b) of Pub.L.
101-549, set out as a note under section 7401 of this title.

1977 Acts

Section effective Aug. 7. 1977, except as otherwise express-
ly provided, see section 106(d) of Pub.L. 95-95, set out as a
note under section 7401 of this title.

Savings Provisions

Suits, actions or proceedings commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to abate by reason
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of the taking effect of amendments by Pub.L. 101-348,
except as otherwise provided for, see section 711(a) of Pub.L.
101-349, set out as a note under section 7401 of this title.

§ 7477. Enforcement \,#
[CAA § 167] '

The Administrator shall, and a State may, take such

measures, including issuance of an order, or seeking
injunctive relief, as necessary to prevent the construc-
tion or modificadon of a major emitting facility which
does not conform to the requirements of this part, or
which is proposed to be constructed in any area
designated pursuant to section 7407(d) of this title as
attainment or unclassifiable and which is not subject
to an implementation plan which meets the require-
ments of this part.
(July 14, 1935, c. 360, Title L. § 167. as added Aug. 7, 1977.
Pub.L. 95-95. Title I, § 127(a), 91 Stat 740..and amended
Nov. 15, 1990, Pup.L. 101-5349, Title I, § 110(3), Title VII.
§ 708, 104 Stat. 2470, 2684.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1977 Acts

House Report No. 95-294 and House Conference Report
No. 95-564, see 1977 U.S. Code Cong. and Adm. News, .
1077.

1990 Acts

Senate Report No. 101-228. House Conference Report No.
101-952. and Statement by President, see 1990 U.S. Code
Cong. and Adm. News, p. 3385.

Effective Dates

1990 Acts

Amendment by Pub.L. 101-349 effective Nov. 15, 1980.
except as otherwise provided, see section 711(b) of Pub.L.
101-349. set out as a note under section 7401 of this title.

1977 Acts

Section effective Aug. 7. 1977, except as otherwise express-
ly provided. see section 406(d) of Pub.L. 95-95, set out as a
note under section 7401 of this title.

Savings Provisions

Suits, actions or proceedings commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to abate by reason
of the taking effect of amendments by Pub.L. 101-34S.
except as otherwise provided for, see section 711(2) of Pub.L.
101-349. set out as a note under section 7401 of this ttle.

§ 7478. Period before plan approval

[CAA § 168]

(a) Existing regulations to remain in effect

Until such time as an applicable implementation
plan is in effect for any area, which plan meets the
requirements of this part to prevent significant deteri-
oration of air quality with respect to any air pollutant,
applicable regulations under this chapter prior to Au-
gust 7, 1977, shall remain in effect to prevent signifi-
cant deterioration of air quality in any such area for
any such pollutant except as otherwise provided in
subsection (b) of this section.
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